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FTC Seeks to Ban Noncompete Restrictions 
in Employment Contracts

The FTC’s push to revolutionize the noncompete 
landscape and change long-established law 
concerning noncompetes could have serious 
consequences for Corporate America and workers.
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By Carl W. Hittinger and Tyson Y. Herrold 

On Jan. 5, the Federal Trade Commission (FTC) voted 
3-1 to propose a new rule under Section 5 of the Federal 
Trade Commission Act that would largely ban noncompete 
agreements between employers and employees. If passed, 
the proposed rule would become a federal regulation, albeit 
subject to judicial review, making it an “unfair method of 
competition” for an employer “to enter into or attempt to 
enter into,” “maintain” or “represent to a worker that the 
worker is subject to a noncompete clause.” A preamble 
to the notice of proposed rulemaking cites the harm 
that noncompetes purportedly inflict on workers whose 
compensation and mobility are stymied by noncompetes 
and new business enterprises that find it difficult to break 
into an industry where skilled labor is locked into existing 
employment arrangements.

Highlights
 A A prohibited noncompete under the proposed rule is 
broadly defined as “a contractual term between an 
employer and a worker that prevents the worker from 
seeking or accepting employment … or operating a 
business, after the conclusion of the worker’s employment 
with the employer.” While other types of employment 
agreements are excluded, “de facto” noncompetes are 
also prohibited, such as unduly restrictive “nondisclosures” 
and employment contracts with onerous training 
reimbursement provisions. The proposed rule does 
not, on its face, appear to affect federal enforcement of 

other types of labor agreements, such as no-poach and 
nonsolicitation agreements between employers.

 A The term “worker” is also broadly defined to include 
both paid and unpaid workers, including “independent 
contractors, externs, interns, volunteers and apprentices.” 
However, the proposed rule contains an exemption for any 
“person who is selling a business entity” or “disposing” of 
a “substantial” “ownership interest in the business entity,” 
which is defined as a 25% ownership interest.

 A In recognition of the prevalence of noncompetes, there 
is a “rescission requirement” in the proposed rule 
that would require “an employer that entered into a 
noncompete clause with a worker prior to the compliance 
date” to “rescind the noncompete clause no later than 
the compliance date,” which would be 180 days after 
publication, if the proposed rule were passed by the 
FTC. It would also require employers to individually notify 
employees and former employees about the rescission of 
their noncompete agreements.

 A The proposed rule purports to supersede “inconsistent” 
state laws. Because many states allow reasonable 
noncompetes (those with limited geographic scope and 
time frames), it would be a monumental shift in the way 
noncompetes are treated. The reasonableness standard 
under which they are currently assessed in most jurisdictions 
would be supplanted by FTC review under what amounts 
to a bright-line rule. It would also represent a significant 
shift in power from the state legislatures and courts, where 
noncompete law has gradually evolved over more than a 
century, to an “independent” federal administrative agency, 
which raises significant constitutional issues.

 A The proposed rule would not impact the FTC’s or DOJ’s 
ability to bring federal cases alleging that anticompetitive 
noncompete agreements violate existing federal antitrust laws 
such as the Sherman Act, based on existing judicial precedent.

The proposed rule faces a steep uphill battle. Commissioner 
Christine S. Wilson issued a dissenting statement criticizing 
the move as a “radical departure from hundreds of years 
of legal precedent that employs a fact-specific inquiry into 
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whether a noncompete clause is unreasonable in duration 
and scope, given the business justification for the restriction.” 
The proposed rule is subject to 60 days of public comment, 
and there has already been formidable opposition to it from 
various quarters. If it is passed by the commission in its 
current form without amendment, it will also undoubtedly be 
subjected to legal challenges, including that the commission 
lacks authority to engage in “unfair methods of competition” 
rulemaking, the commission lacks clear congressional 
authorization to ban noncompetes, as required by the “major 
questions” doctrine the U.S. Supreme Court decided just 
last year in West Virginia v. EPA, and it would violate the 
legislative nondelegation doctrine, rooted in Article I of the 
U.S. Constitution, even if Congress did authorize the FTC to 
engage in “unfair methods of competition” rulemaking.

While the proposed rule itself may be sweeping in scope, its 
application if enacted will be limited. It is based on Section 
5 of the Federal Trade Commission Act, which can only be 
enforced by the FTC itself. Its remedies were significantly 
curtailed last year in AMG Capital Management v. Federal 
Trade Commission, where the Supreme Court held the 
Federal Trade Commission Act does not authorize the 
FTC to seek equitable monetary relief such as restitution 
or disgorgement. Thus, the FTC would currently only be 
authorized to seek equitable relief. Moreover, the Clayton 
Act does not create a private right of action under Section 
5, so there is no threat of treble damages by private litigants. 
Aggrieved “workers” would still need to enforce their rights 
under the Sherman and Clayton Acts, where courts generally 
apply the rigorous rule of reason to noncompete agreements, 
or simply defer to state regulation entirely. Regardless of the 
proposed rule’s fate, the FTC still has authority under the 
Sherman Act to challenge noncompetes on an individual 
basis, which can result in costly investigations and invasive 
consent decrees. Shortly before the proposed rule was 
announced, the FTC sued three companies, marking the 
first time the commission has used Section 5 of the Federal 
Trade Commission Act to challenge employee noncompetes 
as an “unfair method of competition.” In one case, Michigan-
based Prudential Security Inc. allegedly had its security guard 
employees sign noncompetes barring them from similar 
employment within a 100-mile radius for two years following 
termination of their employment with Prudential. The FTC 
also targeted two manufacturers of glass food and beverage 

containers over similar noncompetes with engineers and 
quality assurance employees. These cases were brought 
under Section 5 of the FTC Act not the Sherman Act.

These enforcement actions were resolved through voluntary 
consent orders requiring the employers to cease using 
noncompete agreements and prohibiting them from 
enforcing or threatening to enforce existing noncompetes. 
The consent orders also require them to provide a copy 
of the consent order to current and past employees still 
restricted by noncompetes, and for the next 10 years 
they must notify all new employees they are free to seek 
employment elsewhere. Because they were resolved by 
voluntary consent decrees, no judicial review was involved. 
Therefore, no court has yet to review the FTC’s latest foray 
under Section 5. How the courts, who have only reviewed 
noncompetes under the Sherman Act, will react to the FTC’s 
Section 5 expansionist move remains to be seen.

The FTC’s push to revolutionize the noncompete landscape 
and change long-established law concerning noncompetes 
could have serious consequences for Corporate America and 
workers. The FTC faces a huge uphill battle, one it could very well 
lose, but that will likely not stop the FTC from trying. Stay tuned.
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